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phone Co. (1887) 126 U. S. 535, 8 Sup. Ct. 778; Mergenthaler Linotype Co. v. 
Press Publishing Co. (1893, C. C. S. D. N. Y.) 57 Fed. 502. 

Practice — Federal Conformity Act — Sale on Federal Execution. — The 
Conformity Act provides that the practice in federal courts in civil causes, other 
than in equity and admiralty, "shall conform, as near as may be," to the practice 
of the state in which the federal court is sitting; and that a party recovering a 
judgment in common-law causes in the federal courts "shall be entitled to similar 
remedies upon the same" to those given in the state courts. Act of June 1, 1872 
(17 Stat, at L. 197) ch. 255, sees. 5, 6. On an execution issued by a federal 
circuit court personal property was sold by the marshal at the United States court 
house. The state statutes required such sales to be made at the county court house. 
Held, that the sale was valid. Yazoo & Miss. Valley Ry. v. City of Clarksdale 
(1921) 42 Sup. Ct. 27. 

The Conformity Act does not permit state statutes or decisions to limit or 
enlarge the jurisdiction of the federal courts. Mechanical Appliance Co. v. 
Castleman (1910) 215 U. S. 437, 30 Sup. Ct. 125; Southern Photo Co. v. Eastman 
Kodak Co. (1915, N. D. Ga.) 224 Fed. 523. Nor will the state practice be followed 
when Congress has legislated in regard to any matter of practice, or when the state 
practice is inadequate to enforce the substantive law of a given federal statute. 
Southern Pacific Co. v. Denton (1892) 146 U. S. 202, 13 Sup. Ct. 44; Berry v. 
Mobile Ry. (191 5. W. D. Ky.) 228 Fed. 395; Hills & Co. v. Hoover (1911) 220 
U. S. 329, 31 Sup. Ct. 402; Buckeye Powder Co. v. Dupont Powder Co. (1912, 
D. D. N. J.) 196 Fed. 514. Thus, had the sale in the instant case been under a 
decree of court requiring confirmation for its validity, it would have been covered 
by federal statutes. Act of March 3, 1893 (27 Stat, at L. 751) ch. 225; Cumber- 
land Lumber Co. v. Tunis Lumber Co. (1909, C. G. A. 4th) 171 Fed. 352. In 
cases not covered by federal legislation the Conformity Act was intended to create 
uniformity between the federal and state practice ; but the policy, as the qualifying 
words indicate, was to leave a certain amount of discretion to the federal courts. 
Mexican Cent. Ry. v. Pinkney (1893) 149 U. S. 194, 13 Sup. Ct. 859; Shepard v. 
Adams (1898) 168 U. S. 618, 18 Sup. Ct. 214; Elk Garden Co. v. Thayer Co. 
(1913, W. D. Va.) 206 Fed. 212. The Court in the instant case, by way of dictum, 
says that, in cases involving realty, the state practice must be literally followed. 
This distinction was also made in discussing other cases. Smith v. Cockrill (1867, 
U. S.) 6 Wall. 756; Bornemann v. Norris (1891, C. C. N. D. Fla.) 47 Fed. 438. 
While these cases are properly distinguished on other facts, it is believed that a 
distinction should not be made between realty and personalty except, perhaps, in 
determining whether the officers of the federal courts have exercised a proper 
discretion. But, after the sale is consummated, the purchaser's title should not 
be upset even where there has been abuse of discretion. Cf. Faulds v. Tilton 
(191 1, C. C. A. 7th) 192 Fed. 297. 

Statute of Frauds— Recovery Allowed on Quantum Meruit Where 
Brokerage Contract Was Void.— The plaintiff, a licensed real estate broker, sued 
on quantum meruit to recover the reasonable value of services performed in con- 
nection with the exchange of the defendant's land. An oral contract authorizing an 
agent to sell real estate was void by statute. Wis. Laws, 1917, ch. 221, sec. 2305m. 
Held, (three judges dissenting) that the plaintiff could recover. Seifert v Dirk 
(1921, Wis.) 184 N. W. 698. 

The provisions in the American statutes of frauds concerning the appointment 
of agents to deal with real estate are not uniform. In some states, the statute 
provides that the agent's authority must be in writing. Calif. Civ. Code, 1899 sec 
1624; Piatt v. Butcher (1896) 112 Calif. 634, 44 Pac. 1060. In others 'oral 
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authority is sufficient. Mass. Rev. Laws, 1902, ch. 74, sec. 1 ; Tobin v. Larkin 
(1903) 183 Mass. 389, 67 N. E. 340. As this provision of the statute may affect 
not only the validity of the contract made by the agent, but also his right to recover 
compensation from his principal, it has frequently been before the courts for 
interpretation. If an oral contract is void under the statute, it is uniformly held 
that the agent cannot recover upon the contract. Keith v. Smith (1907) 46 Wash. 
131, 89 Pac. 473; 13 Ann. Cas. 977, note. Nor has he, by the great weight of 
authority, a right to recover upon quantum meruit. Case v. Ralph (1920, Utah) 
188 Pac. 640; Paul v. Graham (1916) 193 Mich. 447, 160 N. W. 616; Jamison v. 
Hyde (1903) 141 Calif. 109, 74 Pac. 695; 9 C. J. 558; 1 Williston, Contracts 
(1920) sec. 450, note 11. The reason usually given as the basis of this rule is 
that the statute would in effect be nullified if a quasi-contractual recovery were 
allowed. Keith v. Smith, supra. This reasoning seems unanswerable. In view 
of the result reached in the principal case, compliance with the terms of the statute 
would be a matter of indifference to a real estate agent. Here the amount 
recovered was exactly the same as that contracted for, and the broker would in 
every case receive the reasonable value of his services. The Wisconsin Court 
seems to have overlooked the cardinal principle that the legislative intent should 
govern in construing a statute; it seems clear that the purpose of the legislature 
in enacting this Statute was to prohibit real estate brokers from recovering com- 
missions unless the right thereto should be evidenced by a written contract. The 
probability that the community would suffer as a result of unfounded claims on 
the part of real estate agents seemed great enough to justify this safeguard. 

Suretyship and Guaranty — Assignment by Obligee Before Breach does 
not Discharge Guarantor. — A, a lessee, subleased to B. The defendant guaran- 
teed to A and his "legal representatives" payment of rent and performance of 
covenants of the lease by B. A assigned his lease to the plaintiff, before breach by 
B, and the plaintiff now sues the defendant on his guaranty, B having defaulted. 
Held, that "legal representatives" included successors in interest and that there- 
fore the guarantor was liable on the guaranty, even though the assignment was 
before breach. Lindenburg Corp'n. v. Howland (1921, Mun. Ct. N. Y.) 115 Misc. 
244, 187 N. Y. Supp. 917. 

The assignability of a right of action against a surety or guarantor, after 
default by the principal, is now well recognized. Everson v. Gere (1890) 122 
N. Y. 290, 25 N. E. 492; Evansville Nat. Bk. v. Kaufmann (1883) 93 N. Y. 273. 
Such an assignment, it seems, after the cause of action has accrued, cannot be 
restricted even by the express terms of the contract. Spencer, Suretyship (1913) 
152, note 13. A real difficulty, however, arises where a guaranty, not negotiable 
in its terms, is assigned by the obligee, before breach by the principal. By the 
weight of authority a guaranty is assignable even before breach, if the contract 
guaranteed is itself assignable, and the guaranty can be enforced by the same person 
who can enforce the principal obligation. Everson v. Gere, supra; Higgins v 
Hocking Valley Ry. (1919) 188 App. Div. 684, 177 N. Y. Supp. 444; Metzger v. 
Hubbard (1899) 153 Ind. 189, 54 N. E. 761. Where, however, the guarantor has 
entered the agreement because of personal reliance on the obligee, and the intention 
is clear to restrict liability to the original obligee, the latter alone can recover on 
the guaranty. Evansville Nat. Bk. v. Kaufmann, supra. In arriving at that inten- 
tion, a contract of suretyship or guaranty should receive the same liberal interpre- 
tation accorded to any other contract, and once the intention of the parties has 
been ascertained, the rule of strict construction applies and the surety or guarantor 
may then stand on the precise terms of the contract. Davis v. Wells (1881) 104 
U. S. 159; London & S. F. Bk. v. Parrott (1899) 125 Calif. 472, 58 Pac. 164; 
Ulster City Saving Inst. v. Young (1899) 161 N. Y. 23, 55 N. E. 483; Citizens' 



